The fiscal crisis in the states and its impact on advancing open society priorities
What We Know About the State Fiscal Crisis








Virtually every state is experiencing a large budget shortfall. In 2012, states
project shortfalls totaling $125 billion.
For 2009, 2010 and 2011 combined, state budget shortfalls totaled $430 billion.
The main cause of these deficits is a sharp drop in tax receipts as a result of the
recession.
Even if the economic recovery continues, state budget shortfalls will last at least
through 2013 because of the lag in revenue recovering.
The state budget shortfalls in 2009-2011 have already been closed with spending
cuts, withdrawals from reserves, revenue increases, and federal stimulus money.
Looking forward, states will not be able to rely on these measures to offset
shortfalls. Reserve funds have dwindled and federal stimulus money will not be
available.
Despite rising need, at least 46 states have cut services to respond to budget
shortfalls. Steep cuts in healthcare, services for the elderly and disabled,
education, and state workforces most severely impact marginalized and
underrepresented populations.

Snapshot of U.S. Programs’ Current Work
While U.S. Programs has not yet developed grants specifically targeted to respond to the
state fiscal crisis, a number of U.S. Programs’ grantees are currently conducting research,
public education and advocacy on the state fiscal crisis. These include:
 Think tanks on fiscal issues connected to state-based policy advocacy. U.S.
Programs is one of the largest funders of the Center on Budget and Policy
Priorities, which generates ideas, research, and analysis on state fiscal policy. The
Center is also the hub of the State Fiscal Analysis Initiative, a network of 31
groups (some of which we support directly in coordination with a funders’
collaborative) that generate ideas to drive policy advocacy on state budget cuts,
tax increases, and budget prioritization so that low-income people aren’t
victimized by the budget crisis. Another grantee is the Economic Policy Institute,
which coordinates a complementary national network of state-based think tanks,
the EARN network, that focuses more on economic justice and workers’ rights. A
grant to United for a Fair Economy and its network of state-based organizations,
the Tax Fairness Organizing Collaborative, helps connect these ideas to
community organizing and education. UFE is a leader in efforts to preserve the
estate tax, and the collaborative engages people at the local level in a range of
fiscal advocacy by making state budget policy relevant to their needs and
interests. The Roosevelt Institute, which is a leader in generating ideas on fiscal
matters, including state budget issues, is also a key grantee.
 Transparency, equity, and accountability in state and local distribution of
federal stimulus funding. When federal stimulus funds began flowing to states in
2009, U.S. Programs had equipped state and national organizations to ensure that
the money would be distributed transparently and equitably. Some of this work





continues and may provide models for how U.S. Programs can have an impact on
the state fiscal crisis. National grantees, including the Center for Social Inclusion
and PolicyLink, provided tools and guidance to make sure the stimulus helped
those who are most in need. Grantee New America Media launched a “Stimulus
Package News Beat” to give ethnic media original content related to the stimulus.
Through the fall of 2011, U.S. Programs is funding eight state-based alliances that
bring together think tanks, communications entities, and grassroots organizations
to ensure equity and transparency in the distribution of stimulus money. These
alliances have successfully spotlighted how the money was allocated and worked
to secure changes so that the money benefits those most in need. These alliances
are now turning their focus to addressing state fiscal battles.
Public education efforts to change hearts and minds about state spending.
Among a range of work advancing public education on these issues, U.S.
Programs supports the Public Works project of Demos, which helps state-based
organizations talk to the public about government and the importance of publicly
funded services and programs. While the national-level dialogue remains
unhelpful, Public Works has helped shift the debate in states and communities and
led to concrete successes in raising revenue for public services that voters
recognize as essential community needs. U.S. Programs also supports journalism,
particularly at the state level, that is providing detailed analysis and accountability
on state budget matters.
Opportunistic work to use the state fiscal crisis to advance key priority
issues. Particularly around criminal justice and drug policy reform, grantees are
using the state fiscal crisis to advance U.S. Programs’ goals. For example,
grantees derailed and scaled back construction of large new jails in both
Baltimore and New Orleans by successfully arguing that scarce public funds
could be better used.

Questions to Frame the Board’s Discussion
1. As a foundation, what primary goals are we hoping to advance in this area? Is our
focus to support fiscal policy reform, to demonstrate that government can be effective, to
ensure that the public has adequate data about the crisis and is engaged in how their states
address it, or to promote policies that address the needs of low-income communities?
2. Should we focus on protecting progressive policies under attack in large states through
supporting a time-limited campaign? How could our work on the state fiscal crisis be
connected to our efforts to build long-term capacity in certain states?
3. What mix of strategies will be most effective in helping us reach our goals?
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We provide this in memo in response to your inquiry about and interest in criminal
justice reform opportunities in California. Information here is based on preliminary
research and discussions with funder colleagues and grantees working in California. We
look forward to your thoughts and would be happy to arrange a call with you (and our
Board advisors if you wish) to discuss these proposals in more detail.
The Climate for Reform
The new leadership in California and the dire fiscal circumstances in the state have
created the potential for meaningful reform of criminal justice policy. Governor Brown
has already floated ideas for significant changes as part of his plan to address California’s
budget deficit (discussed more fully below). New Attorney General Kamala Harris,
former district attorney of San Francisco, ran for office on a criminal justice reform
platform and wants to play a leadership role on these issues.
The state is also facing continued pressure to reduce its prison population under the
directive of a federal court order to address the unhealthy conditions caused by
overcrowding, a ruling currently under U.S. Supreme Court review. The legislature is
solidly democratic, and newly enacted rules provide that budget bills now only require a
simple majority for passage as opposed to the previously required super majority of 2/3;
the law still requires a 2/3 majority for laws to raise revenue, but the anticipated criminal
justice-related legislation would reduce expenditures and are hence subject to the new
rules.
Specific Reforms in Progress or Under Consideration in California
1. California Community Corrections Performance Incentive Act
Passed in 2009, the California Community Corrections Performance Incentive Act
includes a provision for counties to receive a portion of General Fund savings based on
their success in reducing the number of felony probationers going to prison because of
violating their terms of probation or committing new crimes. The Act is scheduled to go
into effect in July 2011, and activities related to local implementation are currently
underway.
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2. Governor Brown Proposals Under Consideration
Governor Brown has presented the broad strokes of a plan for realignment of the criminal
justice system which would result in substantial reductions in incarceration and
significant savings for the state. One change proposed by Brown would eliminate the
state office of parole and place responsibility for parole supervision at the county level.
Brown has also proposed realigning petty offenses – that is, keeping people convicted of
low-level offenses at the county level rather than in state prison. A third Brown proposal
would close the state Department of Juvenile Justice and its detention facilities and
require that localities detain or supervise juveniles locally.
3. Sentencing Reform
Some advocates and funder colleagues believe that the political climate also presents
opportunities for sentencing reform. In particular, in California all drug offenses except
for marijuana are classified as felonies. While the most recent effort at broad drug
sentencing reform, Proposition 5, was defeated in 2008, some believe that a more tailored
reform could garner support. In addition, recent successful efforts to address the high
rates of incarceration of women may suggest an opening for further reform to reduce this
discrete population.
4. Modification of Three Strikes Law
California’s penalties for multiple convictions are the harshest in the nation. Under its
“Three Strikes” laws, an individual with a previous conviction for a violent offense can
have the length of his sentence for a second felony automatically doubled, even if that
second offense is a non-violent crime. Conviction of a third felony offense results in a
mandatory sentence of 25 years to life imprisonment even if that offense is not
considered serious or violent. Advocates opposing these provisions are developing a
ballot initiative to put forward in 2012 which would repeal these provisions to require
that enhanced sentencing be limited to multiple convictions of serious, violent felony
offenses. While not yet public, this effort has the financial backing of David Mills, chair
of the board of the NAACP Legal Defense Fund, and financial backer of the Mills Clinic
at Stanford law School, which houses a Three Strikes Project.
Potential OSF Investments in Support of Reform
1. Strengthening Capacity of Key Reform Organizations
Any successful reform effort will require increased public education and community
engagement activities by leading reform organizations. For example, while Governor
Brown’s proposals for realignment are a major positive step, they are not enough.
Without sentencing reform, realignment runs the risk of simply moving the state’s
overcrowding and mass incarceration problems from the state level to the counties.
Strengthening the capacity of California-based advocates to lead these reforms is
essential to meaningful systemic change and reduction in incarceration.
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The Fund for Non-Violence and the Rosenberg Foundation have partnered to increase
support for three organizations working in coalition to push for reform, Ella Baker
Center, Drug Policy Alliance and the ACLU of Northern California, and are eager to
have additional partners in this effort. Discussions have recently begun about developing
a multi-year campaign, possibly involving the above groups and the California Attorneys
for Criminal Justice (CACJ), to fund a position in the state capitol, Sacramento, to
enhance public education and policy work. CACJ, a membership organization, would
with separate funds also potentially engage in a range of (c)(4) activities such as
developing television and radio ads targeted at more conservative counties.
2. Development of Local Service Delivery Models
The Public Welfare Foundation and Rosenberg Foundation are interested in exploring
work in a handful of counties to help with the development of best practices and
innovative service delivery models to ensure the effective and successful implementation
of the California Community Corrections Performance Incentive Act, and are looking for
additional funding partners in this effort. Increasing the capacity of localities to provide
services for former prisoners is also important to ensure that any sentencing reforms
reducing incarceration levels are coupled with sufficient reentry services for those
returning home.
Potential (c)(4) Funding
The Open Society Policy Center could explore the possibility of assisting with any
number of potential 2012 ballot initiatives, including one related to repealing the Three
Strikes Law, as well as a potential return of a marijuana legalization initiative. In
addition, support for greater lobbying capacity in Sacramento is worth consideration.
Open Society Foundation Partners in California
The foundation has invested for a number of years in reform efforts in California, and has
a number of strong organizational and philanthropic partners we could work with, some
of which are mentioned in the sections above. Among our grantees working on criminal
justice reform are California-based Ella Baker Center for Human Rights (executive
director Jakada Imani participated in the criminal justice panel at the September 2010
board meeting); The W. Haywood Burns Institute; Critical Resistance; the Youth Justice
Coalition; and the California State Conference of the NAACP. National grantee Drug
Policy Alliance, and a number of ACLU chapters, particularly the Northern California
office, are also actively involved in reform efforts. OSF’s recent investments have
supported activities aimed at reducing the detention and incarceration of juveniles;
challenging the sentencing of children to life without the possibility of parole; removing
barriers to and promoting opportunities for employment of formerly incarcerated
individuals and others with criminal records; sentencing reform, particularly related to
drug offenses; and reform of the death penalty.
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There are a number of other foundations supporting criminal justice reform efforts in
California, include national foundations like Ford and the Public Welfare Foundation, as
well as some whose funding is largely focused on the state, such as the Rosenberg
Foundation, Fund for Non-Violence, Akonadi Foundation and the Women’s Foundation
of California. We share grantees with many of these foundations, and have worked
closely with some of them on discrete projects.
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